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I. introduction

Rightly or wrongly, issues of consumption are generally considered to be a modern phenomenon within the law, and, further, to be intimately entwined with the notion of ‘consumer protection’. Notwithstanding an ancient and vital legal role in the very creation of individual markets and patterns of consumption,
 as well as its central role within the 19th century establishment of the ‘national’ economy, current legal thinking dates the interface between law, consumers and consumption at 1962; more particularly, a speech by John F. Kennedy which, following the thalidomide crisis, introduced the 1962 Drug Amendments Bill (Bollier & Claybrook 1986:31). The sentiments expressed within this speech were reproduced, almost verbatim, in 1975, in an EEC Council Resolution on a ‘Preliminary Programme for a Consumer Protection and Information Policy (OJ 1975 C92/1):

[T]he consumer is no longer seen merely as a purchaser and user of goods and services for personal, family or group purposes but also as a person concerned with the various facets of society which might affect him directly or indirectly as a consumer.

Public outrage at market failure had coalesced into a demand for government action. The ‘consumer’ was simultaneously born and reborn. The final addressees of modern production were first identified and named; in the increasingly differentiated society that had developed since the end of the Second World War, a gulf had opened up between the market, the state and ‘consumers’, who were now to be seen as being distinct from, say, workers, family members or voters (Offe 1981). The hitherto passive act of consumption, however, was also immediately to be re-shaped by government intervention into an active relationship with the means of production and distribution (the market). Typically, though rarely if ever translated into formal norms, the rhetorical language of interventionist ‘re-connection’ was one of rights. In the European example (OJ 1975 C92/1):

· the right to protection of health and safety;

· the right to protection of economic interests;

· the right of redress;

· the right to information and education;

· the right of representation (the right to be heard).

In other words, the character of the consumer was to be reconstituted by rights and law and re-embedded within traditional liberal paradigms of economic-civic (‘protection of economic interests’), political (‘right of representation’) and social citizenship (‘protection of health and safety’). The character of the ‘citizen-consumer’ and the law that created and protected her was to be thus none other than the glue of reintegration within a differentiated world.

The central integrative function of constituting and protecting the citizen-consumer that was thus afforded the law perhaps partway justifies the current assumption that law has only been directly concerned with matters and cultures of consumption for 40 years. Accordingly, although the following analysis also draws upon a far longer legal historical framework, the primary focus of the paper is the general definition and functioning of the notion of consumer protection (legal constructions of the consumer) within the past four decades, and in particular, its use (misuse) and application (misapplication) within the process of European integration.

In brief introductory summary, the post-war period has witnessed a peculiarly intense interaction between the law, modes of production/distribution (market), the state and individual consumers. Equally, however, this period has also witnessed paradigm shifts in modes of economic and political organisation (from national, to supranational, to international), as well as huge upheaval in the manner in which law and legal science views itself (from formal, to substantive, to procedural justice). Seen in this light, and set against the background of a melee of discordant economic, political and social goals and interests, as well as competing philosophical-political views of appropriate political, economic and social organisation, it might be argued that law—always only a very blunt instrument with which to tackle the complexities of consumption and its appropriate place within the world (Joerges 1981; Reifners 1979)—has largely failed, both itself (lacking internal legal coherence), and a wider goal of re-civilising or democratising the market (re-integrating society) through the promotion of the citizen-consumer.

In short, where the term ‘citizen-consumer’ has given way within legal discourse to legal external notions of ‘heightened consumer protection’, the ‘informed’ or ‘confident’ consumer, the ‘sovereign consumer’ or the ‘market citizen’—all being linguistic devices readily apparent within the European context—law has demonstrated itself to be remarkably prone to manipulation by varied and conflicting political, philosophical or economic constructions of the consumer, as well as the views implicit within them on the appropriate place of  consumption within modern society.

II. from ‘contract to (consumer) status’: the painful birth of the ‘nationally-embedded’ consumer

As noted, explicit recognition and use of the notion of ‘consumer’ has come very late to law. As an example, UK law first made use of the term ‘consumer’ to describe a category of less advantaged contractual partners in the 1979 Unfair Contract Terms Act. By the same token, consumers were only to appear in the title of UK legislative regulation with the Consumer Protection Act of 1987. Equally, a certain degree of continuing legal ambivalence to the notion of the consumer can also be identified in the ‘soft law’ status of much modern consumer policy. Consumer ‘rights’ are rarely formalised and are instead more commonly afforded a declaratory character in, say, the European Commission’s 2002-2006 Consumer Policy Strategy (European Commission 2002).

The roots of late and cursory explicit recognition, however, lie within a peculiarly legal conundrum: the fixation of ‘formal’ law with notions of ‘contractual equality’ that inherently deny the existence of a differentiated group of consumers. Importantly, such formal law continues, at least to a certain degree, to influence current legal attitudes to issues of consumption. Much of the past century, and in particular, the last 40 years, has thus also been marked in legal circles by a struggle between formal law and conceptions of substantive justice, which, at least beyond a sphere of ‘pure’ contract law, has seen (public) regulatory provision implicitly recognise the existence of a differentiated class of consumers and embed them firmly within a national political economy.

1. the ‘sovereign citizen’: the unholy trinity of law, economics and the liberal constitution

1.1. from status to contract

Die Ablehnung eines Sondergesetzes für Kaufleute stehe ‘mit den demokratischen Staatseinrichtungen in der Schweiz und mit der demokratischen Gesinnung des Schweizervolkes im Zusammenhang, vermöge deren es jeder Sonderstellung eines Berufstandes entschieden abgeneigt’ sei (Kramer 1986:286)

The cited 1879 declaration of the Swiss Bundesrat, rejecting the introduction of a special law for the sale of goods within Switzerland provides a key to the longevity of a formal legal paradigm rejecting the existence of distinct class of consumers. Granted, the reasons for legal dismissal of the consumer may have been (and to a degree, still are) wholly legal internal. Nonetheless, such internal legal reasons were also initially bolstered by 19th Century perceptions of the liberal constitutional state and its citizens.

For a post-feudal law, which had won its legitimacy through the granting of ‘universal’ civic rights, the most important of which was the right to dispose freely of property in a binary contractual relationship, notions of ‘particularity’ within the market, above all the existence of distinct groups of contractual partners were to be firmly rejected. The guiding tenet of post-feudal law was a notion of formal-civic equality. Intimately connected with maxims of ‘contractual freedom’ and ‘privacy of contract’, formal civic equality both founded an apolitical (internal norm dependent) legitimacy for law, and denied the law any social steering function beyond the maintenance of an axiom of personal (contractual) equality. Further, where such a legal perception met with political-philosophical constructions rejecting any form of social differentiation, or particularity within the national polity, legal internal justifications for the rejection of a distinct class of consumers were reinforced as surely as they were subsumed within prevailing national paradigms of liberal citizenship.

From ‘status’ to ‘contract’; the famous appellation that located the birth of modern law in its ability to transcend the imputed and socially imposed categories of feudal organisation through a universal equality, inevitably formed a barrier to the re-introduction of status within law by means of a recognition that certain classes of contract might share peculiar characteristics, which warranted a preferential treatment for particular groups of contractual partners, or consumers. For the law, consumers, could only exist as individual contractual partners, whose interests (in equality) were to be safeguarded by notions designed to ensure equality, such as ‘good faith’, ‘undue influence’ and ‘misrepresentation’, as well as new forms of law, such as tort, or Delikstrecht, which sort to ameliorate the consequences of ‘isolated’ harm arising out of a single contract.

By the same token, however, ‘citizenship’ within the emerging nation state, with all its connotations of equality and social homogeneity, reinforced legal universalism, mitigating against the division of society into functionally differentiated spheres. The Swiss Bundesrat in particular, could easily justify its assertion that the sale of goods required no particular regulation, since Switzerland was also characterised by a peculiarly high degree of social and economic cohesion:

Die Einheitskonzeption (unity of contract law) rechfertige sich auch ‘durch die wohl in keinem anderen Lande Europas in so hohem Grade durch alle Schichten der Gesellschaft gleichmässig verbreitete Schulbildung und geschäftliche Begabung des Volkes’ (Kramer 1986:286).

In much the same way as the figure of the ‘autonomous contractual partner’ precluded legal recognition for consumers, the character of the ‘national citizen’ and, interestingly enough, the ‘national economic citizen’, in his duty-filled guise as cohesive social phenomena and market-building patriot, was also a bulwark against any recognition of social or economic differentiation within society that a political recognition of the status of the consumer would bring with it.

1.2. the sovereign consumer

In this final respect, however, the figure of the ‘talented’ national economic citizen, the entrepreneur who would ensure the cohesion of newly emergent national economies, is also noteworthy. Both legal and political disdain for the consumer as a distinct class, was thus further bolstered by the classical economic perception of the relationship between addressees of production (consumers), modes of production and the market, which, itself working with and informed by the notion of the ‘sovereign consumer’  (Kleinhenz 1978:3; Kramer 1986: 271; Reich/Micklitz1980:3), again acted to dilute notions of social and economic differentiation, promoting price freedom and market transparency as optimal mechanisms to ensure economic development. Familiar to us, and still highly influential in its neo-classical form (infra II.1.5), the character of the sovereign consumer reinforced both a legal belief in contractual autonomy and a political faith in an entrepreneurial national economic citizen as its underlying assumption that consumer demand was a sufficient force to control and direct modes of production and redistribution gave birth to a regulatory regime founded in informational and market transparency. The sovereign citizen, or, in political terms, ‘citizen entrepreneur’, was the underlying concept upon which legal and government (non-) intervention would be built.

From the legal point of view in particular, the sovereign consumer coalesced with notions of contractual autonomy and equality of contractual partners. To be sure, business might initially appear to be a stronger contractual partner than the consumer. However, where the ‘hidden regulative hand’ of supply and demand dictated that individual consumers would be expressing optimal social demands in their contractual dealings, any personal imbalance was at once negated through overall pareto optimal market direction by the sum of consumers. Further, where the character of the ‘sovereign consumer’ did demand legal or political intervention within the market, such intervention was logically to be framed either in a language of ‘information equality’ that was remarkably close to the traditional contractual language of ‘good faith’, or within new forms of public regulatory law, such as anti-trust or competition law, whose efforts to ensure informational transparency and order within the market might be caste as being wholly within the interests of the sovereign consumer qua his appearance as an autonomous contractual party (Joerges 1981: 46), but whose policy interventionist character might also, and in any case, be structurally and intellectually isolated from a formalist and apolitically legitimated core of private law (contract).

With this, the legal relationship with consumption established in the pre-war years was both dominated by a paradox, and began to set patterns and raise problems in relation to legal intervention in the sphere of consumption that remain visible to this day. First, the paradox: a core of formal law, private contractual law, was (and to a degree still is) inherently opposed to the recognition of consumers as a distinct category. And yet, to the degree that legal emphasis upon contractual autonomy conformed to classical economic models of supply and demand, as well as political notions of entrepreneurial national citizenship, the legal relationship with consumption was undoubtedly also shaped by legal external visions of the ‘sovereign consumer’. Whether or not law was aware of this guiding hand, the ‘sovereign consumer’, and more particularly, the policy demand that the information deficit between producers and consumers be closed, even allowed for and justified, at least in certain countries and in relation to certain markets, a degree of ‘duality’, or specific regulation of categories of contact (e.g., the German, Versicherungs Vetragsgesetz 1903) with the argument that such regulation was not intervention, but instead a neutral response to the specificities of particular informational deficits.

Equally, however, the pre-war period was also marked by the beginnings of a process of legal differentiation. Within the system of law itself, the position of the consumer was beginning to be shaped by different forms of law (in particular, competition law), with different guiding philosophies, which might, but which also might not, be congruent with one another.

2. legal materialisation and legal inadequacies: the ‘nationally- embedded’ consumer

2.1. the consumer citizen: a contested character

At first cursory glance, the consumer-oriented political programme laid down by President Kennedy, and later adopted within the rhetoric of the European Economic Community, might appear to be a simple, if visionary matter of ironing out, say, imbalances in power between modes of production and the addressees of a distributive system (the market), consumers. Set against the background of a widespread common experience of catastrophic harm (thalidomide), the myth of the individualised consumer, suffering individual harm and seeking individual redress, was to be set aside in favour of the recognition of the existence of the distinct character of a ‘mass’ of consumers with a collective interest that required representation vis-à-vis producers and the market.

Nonetheless, as happens time and again (most recently in relation to the BSE crisis) within the consumer debate, a wholly understandable, if simplistic, perception that ‘something must and will be done’ feeds the demand for rapid intervention and fuels a misconception that the aims of intervention may be easily drawn up and goals be readily achieved. However, when the rhetorical character of programmes, such as the 1975 European programme for consumer protection is dissected to reveal the radical and emblematic character of the ‘citizen consumer’, it is nonetheless abundantly clear that action to ‘reverse immediate harm’ can also mask a mass of philosophical, political and economic difficulties, controversies and paradoxes.

Thus, for example, the declaration of ‘a right to protection of health and safety’, the simple impulse to prevent harm, also heralds a fundamental philosophical shift in, and a potential conflict between, visions of the individual freedom of citizens and consumers; between the ‘freedom to’ of the entrepreneurial sovereign consumer (citizen) and the ‘freedom from’ (harm) of the citizen consumer (Bollier & Claybrook 1986). This possible alteration in the character of the consumer from active entrepreneurial sovereign to a potentially more passive recipient of interventionist protection is, however, also matched in its radicality in a political sphere, where a ‘right to representation’ (for the consumer within the modes of production) both serves as a timely recognition of the functionally differentiated status of modern societies (Offe 1981), but also raises difficulties of co-ordination and a danger of conflict between the universal character and interventionist legitimacy of the political citizen (macro interventionist direction) and the particularist character and interventionist legitimacy of the citizen consumer (micro interventionist direction). Equally, and perhaps most fundamentally, the co-ordinating character of a citizen consumer, which, at a political level, serves as an instrument of market democratisation as consumer representatives are included within production and distribution processes, also stands, at the economic theory level, in the eye of the storm of conflict between classical and neo-classical and more interventionist visions of market organisation: is demand a neutral economic and self regulating mechanism, or is it instead to be shaped politically by the addressees of production? (Schatz 1981).

The exact nature of these fundamental conflicts of political and economic theory that centre on the character of the citizen consumer necessarily stands outside the scope of this paper. Suffice it to say that such conflict has drawn a wealth of academic attention and is the also focus of a host of economic and political (political-philosophical) studies (Bollier & Claybrook 1986; Hirsch 1976; Schatz 1981; Kleinhenz 1978). What is vital to this paper, however, is the historical reception of such debates within legal science and their treatment within national legal systems.

2.2. formal law versus legal materialisation

More particularly, from a legal viewpoint, the question is one of how and whether the figure of the citizen consumer, and general efforts to reshape relationships between market, state and (consumers) citizens, interacted with internal legal debates and conflict on the ‘materialisation’ of law. In short explanation, the appearance of the citizen consumer was thus largely historically congruent with intensified discussion within the legal system on the nature of law and its role in pursuing and securing a measure of social justice, beyond its traditional (politically neutral) commitment to individual equality and freedom.
 Seen in this light, the veiled but emblematic character of the citizen consumer became both a hook upon which critical lawyers might hang their campaign to ‘socialise’ law, pursuing, via legal means, an interventionist and reformist agenda within the market (exemplary, Micklitz 1983; Reich/Micklitz 1980), and a flash point, at which divergent views on the formal and substantive roles of law fought out, though largely wholly unconsciously (infra XX), a legal internal battle for the soul of law.

It would be impossible to give a full review of this extraordinarily intense period of interaction around the character of the consumer or of the discussion on the nature of the pursuit of ‘legitimate’ consumer interests. Nevertheless, the major spheres of legal action and conflict may and also must be sketched out in order to furnish an orientating picture of the various (differentiated) spheres of law that impacted and still impact upon prevalent perceptions of the consumer.

2.2.1. the law of contract: an oasis of formalist calm?

A vital mechanism both to ensure informational transparency within consumer transactions and to compensate for any inequalities in bargaining powers, the law of contract remained and remains a bastion of formal dogmatic legal reasoning (exemplary, v.Hippel 1979). This is not to say, however, that contract was not to be impacted upon by materialisation efforts. Above all, legislative intervention in the form, say, of the German Algemeine Geschäftsbedingungen (1974), or the UK Unfair Contract Terms Act (1979), did represent institutional efforts to afford contractual recognition to a differentiated mass of consumers. Nonetheless, the tendency remained, both within courtrooms and within the dominant textbooks of a herschende Meinung (v.Hippel 1979; Treitel 2003), to view much modern contractual intervention through the lenses of traditional formal dogmatic law, thus casting the issue of consumer transactions in the traditional prism of the combating of informational imbalance, and overlaying the character of the citizen consumer with its sovereign counterpart. Alternatively, intervention within contracts, was not be viewed as a matter of introducing the consumer within the distribution system, but was rather, a corrective mechanism, dedicated to ensuring contractual balance of power at the point of sale (Reich/Micklitz 1980).

2.2.2. anti-trust law and competition policy: policy goal confusion?

The core issues of competition policy, ‘price control’, ‘the misuse of market power’, ‘the maintenance of transparency in market transactions’, as well as ‘the control and treatment of (inherently) oligopolistic behaviour in individual markets’, both form the primary stage upon which economic theory battles on the nature of supply and demand are fought out, and present law with unparalleled problems of cognitive and institutional transformation and co-ordination. Between the ‘pure’ economic theory premise, which argues that sensitive control of market power concentrations is, of itself, a guarantee and support for the primacy of a sovereign consumer, and the extreme interventionist stance, which places its faith in public regulation of price control as a (politically directed) mechanism to ensure the reintegration of addressees of production (citizen consumers) within the production process, there lie a host of subtle technical considerations and positions.

Certainly, a formal law dedicated to the clarity of the application of its vision of individual consumer sovereignty (see, infra, Sachverband der deutschen Feuerversicherer [1987a]) may find it easy to enforce a ‘pure’, market transparency oriented, form of competition law. Meanwhile, largely unthinking dedication to the pursuit of substantive price control through law has been a simple legal fact of life throughout most of the post-war years.
 Nonetheless, sensitive legal treatment of the complex economic consequences of competition policy, as well as an awareness of underlying philosophical positions, is a rarity.
 Quite simply stated, law has always had difficulties understanding the complexities of competition policy, and above all, in the post-war years, was unable to integrate competition policy across industrial and commercial sectors,
 much less was capable of recognising and integrating competing and complex policy goals, including those goals of industrial or economic policy (e.g., preservation of international economic competitivity) which had little if anything to do with the position of the consumer (Joerges 1981:40ff; Reifner 1980). Seen in this light, legal literature dedicated to the protection of the position of the consumer, was largely unable to pierce the veil of highly differentiated national competition policy in order to identify and pursue one coherent view of the consumer.

2.2.3. regulatory public law: the prevalence of ‘standards’?

All formalist rearguard action in the sphere of contract and competition law notwithstanding, large sections of post-war national regulation are undoubtedly marked by a legal materialisation triumph in relation to intervention beyond the system of distribution and exchange, in order to reshape modes of production in line with (politically expressed) social and cultural demands. Forming a direct opposition to the character of the sovereign (yet inherently individualised) consumer, policies of intervention within modes of production assumed a ‘collective’ character for an inherently ‘diffuse’ consumer interest,
 subjecting and subordinating production processes to political interests, such as health and safety at work criteria, consumer protection interests (health and safety of the consumer), and end product quality shaping criteria, for example, setting the pork content of sausages, or, the cocoa content within chocolate.

In other words, regulatory standards, must thus be argued to represent, first, an acceptance that transparency of information at the point of sale alone is not enough to secure the protection of the consumer. Secondly, however, such standards may also be argued to be an effort to establish representation of the citizen consumer within the modes of production by means of the mobilisation of the national polity and a public regulatory law dedicated to effecting its legal materialisation aims.

2.2.4. procedural law: representation of the consumer interest?

This final issue of ensuring the representation of a ‘collective’ consumer interest within the market and the modes of production, however, also points to further points of legal debate within the national regulatory complex, more particularly on the issue of who might represent the consumer interest, where and when, within the law applying to the market and the modes of production. Once again, however, although a collective interest channelled by means of the national citizen and polity was easily established within public regulatory law, efforts to ensure representation in private spheres such as contract law, or the self-regulatory sphere of, say, private industry standards, were far less clear cut.

In particular, the trend to a materialisation of private law through, say, the expansion of general legal protection clauses, such as ‘good faith’ or ‘misrepresentation’ to allow for individual consumer actions based within a claim that a general consumer interest was at stake (heightened information demands etc.) was often either hard fought (Treitel 2003), or, by somewhat perverse contrast, was simply accepted within an unreflecting canon of formal dogmatic private law, without any reflection upon the possible fundamental shifts in modes of political representation that such moves entailed (Joerges 1981:49ff). A continuing and vibrant debate in, say, the sphere of the representation of consumer interest groups within processes of private industry standardisation (Reich 1996)—a debate touching upon such vital issues of who might be fairly said to legitimately represent the collective consumer interest and to be able to assert it above other interests (including, on occasions, the interests of the national polity)—was thus, in this latter case, simply overlooked.

2.3. legal inadequacy and the establishment of the nationally-embedded consumer

If, in summary conclusion, the question to be posed of a post-war history of efforts to ensure a degree of reintegration of consumers within the market and modes of production, is one of whether law, in this period, was consciously working with a coherent construction of the consumer, the answer must thus be no. Simply stated, various structural constraints within the law joined together to ensure that no single construction of the consumer be able to establish itself within a private-public regulatory complex of contract law, competition law, regulatory law or procedural law:

Formality versus materialisation: a constant disrupting factor continued to be the legal-internal conflict upon whether and how the law could or should pursue substantive justice and/or support a collectively defined consumer interest.

The limited cognitive capacity of law: perhaps fittingly in relation to a problem of consumption in part created by increasing functional differentiation, law prove to be too self-contained and too blunt an instrument (Joerges 1981; Reifner 1980) to allow for the coherent translation of economic and political conceptions and constructions of the consumer into an integrated legal framework of regulation.

The limited interventionist steering capacity of law: closely connected with this final point, differentiation within the legal system itself also acted to limit the steering capacity of the public-private regulatory network as a whole as incoherence and lack of connection between the individual elements of the network (e.g. between competition policy and private law) limited the effectiveness of individual measures of consumer policy and protection.

Clearly this is not to say that the post-war years were devoid of legal visions of the consumer. Quite to the contrary, a materialisation momentum meant that legal literature was crowded with individual efforts legally to define and promote a collective vision of consumer interest (Kramer 1986; Micklitz 1981; Reich/Micklitz 1980), or, by opposition, to re-caste (or even ignore) materialisation developments within the formally flavoured paradigm of the sovereign consumer. However, and with all the luxury of hindsight, legal efforts to give form to President Kennedy’s vision of a democratised market presided over by a citizen consumer, appear today only to be so much sound and fury, an inchoate debate in which neither formal nor substantive approaches might claim successfully to have promoted a coherent consumer interest; the former by virtue of their refusal to accept the realities of social differentiation and legal materialisation, the latter by virtue of their fatal overestimation of the cognitive and interventionist capacities of law.

Finally, however, and vitally for the purposes of this paper, to the same degree that a post-war legal debate was unable to establish a coherent vision of the consumer, it nevertheless did bequeath us an influential ‘real-world’ figure of the ‘nationally-embedded consumer’. Even if material intervention within the market was also somewhat incoherent, it nonetheless resulted in a veritable avalanche within each national legal jurisdiction of regulatory standards, competition policy prescriptions, procedural mechanisms to ensure consumer representation, as well as, material contract law provisions. The incremental establishment of national frameworks of market regulation accordingly determined that consumers would find themselves in starkly differentiated national markets, whereby national regulation and law would dictate the mode of national production, the extent and character of goods and services on offer within that market, as well as the terms and conditions under which such goods and services might or might not be purchased.

iii. european consumer policy: a rational definition of consumer interest?
This final point is thus determinative for the evolution of a European consumer policy. It is thus perhaps one of the greatest ironies of European integration that whilst the European Economic Community was never in possession of a competence to intervene in matters of consumer protection or consumer policy (Weatherhill 1997), the figure of the ‘European consumer’ was pivotal within the history of the creation of the European market. A clear European competence in consumer matters was established only with the Single European Act, the creation of the European Union by the Maastricht Treaty and the introduction of Article 100(s), guaranteeing a ‘high level of protection’ for European consumers, into the European Treaty. Nonetheless, consumer policy had exercised the Community long prior to this date, as the figure of the nationally-embedded consumer, and the complex of national regulation and law that secured her position, proved to be the major obstacle to the process of European market integration.

The integrationist interest, the desire to make one market out of disparate national economies perforce led European law into a tangential relationship with nationally embedded concepts of the consumer as the national regulatory law that sustained them fell under the rationalising gaze of the demand that all barriers to trade within the Community be dismantled. Primary European law, though not inherently concerned with visions of the consumer, was thus forced not only to confront embedded national attitudes to consumer law and culture, but also ‘explicitly’ to investigate the character and nature of the European consumer in order to justify its deregulatory interventions.

This unique explicit engagement of a judiciary with the concept of the consumer alone makes the European integration experiment a fascinating area for study. However, an embarrassment of legal conceptions of the consumer is also added to as the completion of the internal market and the recognition of a European competence for consumer protection, heralded an era of re-regulation during which European policy-makers (European Commission) and lawyers began to sketch out the positive contours and characteristics of the future European consumer, both as a direct exercise, and, tangentially, via the establishment of European norms of contract law, product process regulation, competition policy and of representation facilitating procedural law.

Falling roughly into three periods of deregulatory judicial activism, executive re-regulation, and a final ‘political’ period of the concretisation of the character of the European consumer, the most immediate question to be asked of European legal engagement with matters of consumption is whether, in contrast to a national example, it has established a transparent, conscious and legally coherent construction of the consumer.

1. negative integration and deregulation: judges, law and the integrationist interest

The extraordinary story of the period of judicial activism which spanned the 1980s and saw the European Court of Justice give a decisive impetus to the establishment of an integrated European market is a complex and often surprising story that has many narrators and as many explanations (Joerges 1996; Majone 1996; Pelkmans 1997; Weiler 1991). Much of this debate is necessarily beyond the scope of this analysis. Nevertheless, in order to fully understand the context of the discovery of a European consumer, a brief explanation is necessary of the various building blocks upon which European integration was founded.

1.1. the failure of positive integration and the legal tools of negative integration

Historically, the European Economic Treaty did not envisage a role for the European Court of Justice in the creation of a European market. Rather, the primary motor of integration was to be a political one whereby the Council of Ministers would positively legislate to harmonise the market regulating provisions of the member states. Predictably, however, national resistance to specific instances of change, bolstered by the historic veto powers of individual nation states and taken together with the sheer mass of national regulation requiring harmonisation, determined that a strategy of positive integration would fail miserably to meet the target of the creation of a European market by 1969.

Following a period of economic stagnation in the 1970s, a general political and economic recognition of the failure of post war economic materialisation, as well as of the need for liberalisation (Majone 1996), perhaps convinced the ECJ to make use of its own considerable and powerful legal mechanisms to effect the European market through the deregulatorz setting aside of national regulatory provision.

European legal supremacy (Van Gend en Loos [1963]): The ECJ had been able early on to establish the supremacy of European Law over national legal orders.

The direct effect of European law (Costa v Enel [1964]): Similarly, European Law had also early established a principle that individual national citizens would be able to call upon it directly within national legal systems.

The free movement of goods and the non-discrimination principle (Article 30 [now 28]): The legendary Dassonville [1974] and Cassis de Dijon [1977] jurisprudence supplied the court with a powerful weapon to set aside, not only national regulatory provision that was directly discriminatory of non-national goods, but also, and vitally so, national law that was non-discriminatory in intent, serving legitimate goals such as ‘consumer protection’, but was nonetheless unduly discriminatory in its effects (infra II.1.2.)

The four freedoms (Articles 48, 52, 56 and 60 [now, 39, 42, 46 and 49]: Further, the EEC contained positive provisions for the free movement of workers, establishment, services and capital, which might be reframed as rights in order to create the figure of the entrepreneurial European ‘market citizen’ who might establish themselves above any form of unduly restrictive national regulation.

Competition Law (Articles 84 and 86 [now 80 and 82]): Finally, the EEC Treaty also contained positive provisions of competition law, which might also be asserted above national competition policy and regulatory law.

1.2. unlocking the nationally embedded citizen: a challenge to national standards

The member states must not crystallize given consumer habits so as to consolidate an advantage acquired by national industries concerned to comply with them (Commission v Germany [1987])

Thus spoke the ECJ in relation to German beer purity laws. All protest by the German government that provisions restricting the ingredients within beer to wheat, hops and water fell served a legitimate consumer protection aim fell on deaf judicial ears as Article 30 [now 28] was deployed to unpick the complex of national standards applied to production processes. Certainly, consumer ‘protection’ remained a legitimate legislative goal of the member states and would also remain a guiding feature of internal market policy. Yet, the vital Community law principle of ‘proportionality’ would be wielded by the European Court to review national standards; does national legislation really serve the aims it is designed to pursue, could less restrictive measures be applied to achieve the same goals?

Certainly, commentators on national consumer policy might, and still do, argue that ‘standards’ are a vital element within notions of consumer protection, preserving ‘culturally-formed’ expectations in relation to goods (Heyderbrand 1991:4). Nevertheless, in the pursuit of an integrationist interest, the German consumer was to be ‘de-cultured’; no one might claim that Belgian beer was more damaging to the health of German consumer. Therefore, the German consumer would be relieved of culturally set standards determining the nature of ‘beer’ and would be exposed to products labelled, beer, by ‘foreign’ cultures. By the same token, however, ‘labelling’ and information on the ingredients of beer would not only be an adequate means to protect the German consumer, but would simultaneously serve consumer protection through the widening of ‘consumer choice’, as all beer-drinkers throughout the Community might decide for themselves which cultural form of beer was most palatable to them (Weatherill 1997:37).

1.3. creating the european market citizen: control of terms and conditions and the active european consumer

Similarly, however, choice was to be extended to promote the figure of the active European consumer or, in terms of the ‘bottom-up’ integration of the European market, the roving ‘entrepreneurial’ European market citizen who would cross the Community in her efforts to find the best bargain amongst a range of products.

Accordingly, in the insurance services case of Commission v Germany [1987a], the ECJ began to encroach into matters of national competition policy, confirming a market right to the cross-border provision of insurance services within the Republic, at least in relation to ‘large-scale’ risks. Although the German government might be justified in its efforts to control the terms, conditions and price offers of insurance in relation to ‘small-scale’ risks through the demand that insurers be established in the Republic and thus subject to a national competition policy regime, large-scale consumers would not require such protection and would instead be free to follow the aim of an integrated European insurance market, where price and choice would become the sole and determinative regulatory factor.

The figure of the ‘frontier’ consumer, the active moulder of the European market is likewise strikingly reconfirmed in the case of the free movement of goods:

Free movement of goods concerns not only traders but also individuals. It requires, particularly in frontier areas, that consumers resident in one member state may travel freely to the territory of another member state to shop under the same conditions as the local population (GB-INNO-BM [1990])

A distinctly upbeat European consumer was thus born. Consumer choice was extended beyond the narrow confines of the national market (provision of information provisions/labelling requirements) to be united with the concept of the European market citizen to give rise to a roving, entrepreneurial European consumer who would forge the European market.  

1.4. competition law: the revival of classical economics and the sovereign citizen

 If the case of Commission v Germany [1986], with its emphasis upon the active consumer or market citizen, might seem to indicate that the ECJ had established a scheme of ‘regulatory competition’ within the Community, whereby consumers, through their cross-border dealings, would be the main motor for the competition led dismantling of restrictive national competition policies, the case of Sachverband der Deutschen Feuerversicherer [1987a] immediately confirmed that the ECJ had far greater ambitions, and would itself also deploy anti-trust provisions (Articles 84 and 86 [now 80 and 82]) to review national regulatory policies having a direct impact upon the terms and conditions under which consumer goods and services would be sold.

With its decision that an exemption within German competition law (102 GWB) could not be used to justify ‘non-binding’ price cartels within the fire insurance market in order, in the words of the German Government, to safeguard consumers by eliminating the danger of insurance failure in a volatile market by means of reduced competition, the ECJ signalled that it would add to the deregulatory pressure of a mass of active market citizens, reviewing for itself the application of measures of national competition policy.

More strikingly, however, its assertion that it would not even consider the consumer protection arguments of the German Government since, ‘Community law does not make the implementation of [competition policy] dependent upon the manner in which the supervision of certain areas of economic activity is organised by national legislation’, heralded a return to a (neo) classical interpretation of competition policy within the Community. Where the legal materialisation efforts of the post-war years had seen various, often poorly co-ordinated, sections of national law engage in interventionist price and terms control, European law would spare itself the effort to investigate the exact nature of supply and demand, or, indeed, the attempt to reintegrate consumers within the market by means of tortuous experimentation within price or terms setting competition policy. European law would instead be (formally) dedicated to consumer protection through the pursuit of market transparency.

1.5. the ‘informed’ and ‘confident’ consumer

This final impression that the European Court of Justice had simply rolled back 40 years of legal materialisation efforts to resurrect the figure of the sovereign consumer, protected by a dual regime of competition law and transactional transparency, is further bolstered by the explicit and repeated emphasis placed by the Court on the notion of ‘information’ within its own perception of the European consumer:

[u]nder Community law concerning consumer protection, the provision of information to the consumer is considered one of the principal requirements (GB-INNO-BM [1990])

Alternatively, the Court is not convinced, or simply does not make reference to the raft of arguments that point out that consumer confidence may be induced in a variety of ways: since the consumer knows the producer, since the consumer trusts national legislation, or, since consumers have a general belief in business morals (Gessner 1997). Instead the paradigm returns to that of the sovereign consumer: armed with information, the consumer is made sovereign and confident, not within the production process, but at the point of the sale of goods and services.

1.6. evaluation

At one level, it might be tempting to review the actions of the activist Court of Justice and to designate it a ‘formalist’ court deaf to the cacophony of protest from a series of socially oriented lawyers who have consistently argued that consumers should be liberated from the information emphasising sovereign consumer paradigm (Gessner 1997; Howells & Wilhelmson 2003; Krämer et al 1997). Nonetheless, the story of ECJ engagement with the character of the consumer is surely more complex. Certainly, it could be argued that Court was never really concerned with the character of the consumer per se. Rather, its major interest lay in effecting an integrated European market, to which the mass of inchoate material national legislation for the protection of the consumer was a barrier. Equally, however, where the chosen means for pursuit of the integrationist interest was liberalisation, liberalisation strategies, which ultimately required the removal of ‘barriers to business’ (Weatherill 1988), might be used to suggest that, for all its support for the ‘frontier citizen’ expressed in GB-INNO-BM, the Court was addressing its jurisprudence, not to a diffuse consumer interest, but to an active market citizen with economic power of its own, business: who, after all, is more likely to effect a European market? Diffuse consumers with indistinct interest or business with a clearly defined goal in market share expansion?
 Nevertheless, in a final analysis, it might also be suggested that the actions of the ECJ were never fully congruent with either a business or a consumer interest, however defined. Instead, a legal internal logic dictated and directed judicial deregulatory strategies, also setting limits to those strategies.

European law is a law sui generis. Supremacy and direct effect are mere self-declarations of sovereignty by the Court of Justice. Neither given a firm constitutional basis, nor a direct connection with any form of political legitimation, European law must perforce seek constant self-justifications. Seen in this light, legal materialisation, always also of doubtful legitimacy within a national setting (who, for example, identifies the social interests which the law must pursue?
), was a highly inappropriate approach at European level: which national legal system would support the imposition or approval of, say, price control mechanisms, which were unpalatable to it? Instead, European law was to seek its self-justificatory legitimacy, not simply in a formal analysis
, but rather in the mass of ‘rational’ and ‘scientific’ (seemingly neutral) literature re-establishing the concept of the sovereign consumer, freeing it from its necessarily contentious political-philosophical context, and placing it firmly within the analytically confirmed ‘truths’ of neo-classical theory (for a recent example of the methodology, Haupt (2003)). It is the marriage of law and modern economic ‘science’ (rather than classical ‘theory’) that furnishes the initial contours of the European Sovereign Citizen. Ultimately, then, the definition of the legal consumer is once again, prone to manipulation by legal external constructions of the consumer, but is also very much a reflection a legal internal battle to establish legal legitimacy.

In this final respect, the need to maintain the legitimacy of European law also explains both various inconsistencies within the jurisprudence of the ECJ and, strikingly, recent assaults by legal literature on the ECJ, not since it is setting aside national consumer protection legislation, but since it refuses to do so:

1) The legitimacy of European Law is fragile. Fragility also arises since European law must continue to co-exist with the equally legitimate claims to sovereignty of the member state legal orders. In this regard, the member states retain various competences in the matter of consumer protection. Article 30 [previously 36] gives legal recognition to the rights of national government to continue to protect, say, the health and safety of its population. Equally, Cassis di Dijon [1976] recognises the continuing interests of the member states in consumer protection. Accordingly, much of the ECJ’s consumer oriented jurisprudence has also been concerned with striking a balance between European and national legislation.

It is at this interface of balance that various inconsistencies in the Court’s jurisprudence arise: (1) the continuing recognition that cultural factors may legitimately continue to determine patterns of consumption in the refusal to extend the reach of Article 30 [now 28] to Sunday trading (Torfaen [1989]); (2) the legally incoherent effort to prevent the abusive business use of Article 30 [now 28] through the highly unclear distinction between ‘product’ regulation, to which it would apply, and ‘product selling regulation’ to which it would not apply (Keck [1993]);
 (3) and finally, the approval of UK measures demanding stricter tobacco labelling requirements than was the European norm [Gallaher 1993]. Condemned by some as incoherent and an ‘example of result orientation’—legal metaphor for the notion of ‘judge as headless chicken’ (Weatherill 1994)—within ECJ jurisprudence , such cases are perhaps best explained not through legal reasoning but by a diffuse concern that the legitimacy of European Law would be under threat were it to stray too far into national sensitivities.

2) Recently (Bayerische Hypotheken und Wechselbank [1998]), and much to the dismay of socially oriented commentators (Bamforth 1999), the Court has likewise severely restricted its own definition of the consumer. Refusing to apply the Doorstop Selling Directive (85/577) to third party bank guarantees, with the ‘classical’ legal argument that the third guarantor was not privy to the consumer contract, the ECJ also heralded its final unwillingness to engage in the comprehensive construction of a notion of the European consumer. In sum, that consumer has served its purpose for the ECJ, acting as a vital motor of European integration, and providing at the same time, vital legitimacy for European law.

2. executive re-regulation: a substantive character for the european consumer?
2.1. re-regulatory pressures

As the Court has withdrawn from its central role in creating the European consumer, however, the European Commission has readily filled the gap. Always highly aware of the legitimation potential of direct appeals to distinct (non-national) categories of European citizen (Weatherill 1997), a long-standing interest of the Commission in consumer affairs was strengthened by the necessarily deregulatory tendencies of ECJ jurisprudence. In a final twist, whilst a liberalisation was necessary to effect market integration, the interests of the newly established European market were not necessarily wholly liberal, at least in matters of regulatory policy. The scheme of regulatory competition and mutual recognition established between national orders
 may have broken the political deadlock that characterised the years of failed harmonisation. Nonetheless, the newly established European market proved itself to be in need of a new regulation and harmonisation input:

1) The member states retained a legitimate interest in regulation in defence of the consumer’s health and safety and consumer protection. As the growing list of cases before the ECJ attested, they were still prepared to defend such interests, where necessary, before the Court. Accordingly, whilst mutual recognition remained the major regulating principle within the internal market, national obduracy could also increase the danger of inefficiency, as tortuous court proceeding would be needed to confirm the liberalisation of the market in ever more sectors. As a consequence, there was also a clear need for some degree and some form of harmonised re-regulation at European level

2) Equally, however, regulatory ‘standards’ common to all the member states are not simply a matter of material intervention. Instead, they may be and are demanded by business itself, to facilitate the growth of integrated markets and efficiencies of scale. Taken together with an undoubted consumer interest in the ability of harmonised standards to ensure the transparency of transactions of a cross border character (Weatherhill 1988), the benefits of harmonisation within the newly founded market were thus highly convincing.

Accordingly, new strategies were to be developed to afford a measure of harmonisation within the new internal market. Two particular elements of these strategies are of interest here:

1) The New Approach: given the failure of traditional political measures of harmonisation, the Commission’s Green Paper on the completion of the internal market, dating from 1985, contained the seeds of a new approach to the ‘executive’ harmonisation of the European market. Mindful that a succession of Council of Ministers had failed singularly to agree on the provisions of directives regulating individual market sectors and interests, the Commission evolved the concept of framework directives, whereby the European Council would devolve to the Commission general regulatory powers for large economic areas. In turn, the Commission, together with committees of member state representatives, scientific experts and consumer interest groups would concretise individual regulatory standards to combat individual dangers.

2) Protection: the ‘high level of protection’ guaranteed consumers in the Single European Act and confirmed by the Maastricht Treaty heralded the first explicit development of a European competence in consumer affairs. The European Commission, blessed with the sole European competence to make legislative proposals, was accordingly free to begin to suggest to the European Council a series of direct legislative mechanisms ‘in protection of the consumer’. The fruits of this effort to concretise the Commission’s character as ‘friend of the European consumer’ are accordingly to be found in the Directive on Consumer Credit (87/102), the Directive on Doorstop Selling (85/577), the Directive on Package Travel (90/314), the Directive on Unfair Terms in Consumer Contracts (93/13) and the Protection of Consumers in Respect of Distance Contracts (97/7).

2.2. the rational or contested european consumer?
Given this veritable avalanche of regulatory standards, as well as of corrective interventionist provisions of contract law, which have followed the efforts of the Commission to effect a harmonisation of the integrated European market, a recent appraisal that ‘European consumer law has come of age’ may seem highly controversial if not counterintuitive (Stuyck 2000:399). Coming as it does from an explicit belief that consumer policy should be informed by ‘the needs of a rational information seeking consumer who can be adequately protected by the market and competition policy’ (Howells & Wilhelmsson 2003), such a perspective seems strangely to overlook the extraordinary potential that exists within obscure executive structures for the reproduction of the same form of often incoherent, poorly co-ordinated and often ineffective materialisation debates that marked national consumer protection policy.

The full effects of the re-regulatory efforts of a European Commission have yet to be fully felt or assessed. Nonetheless, there is growing evidence that, the Commission’s rhetoric of rational market regulation notwithstanding (European Commission 2002)—a rhetoric that would support the dual informational and competition policy pillars upon which a sovereign, or, in modern terms, ‘rational’ consumer might be built—various recent measures in support of the consumer have struck the same disturbing note within overall attempts to define European policy, as did many measures of legal materialisation at the national level. 

The point at this juncture is not one of whether the Commission are right or wrong to pursue particular measures of consumer protection. Rather, the issue is one of the limited steering capacity of regulation and law in consumer affairs that is revealed when different parts of the same organisation appear to be following disparate aims at uncoordinated moments. Thus, a powerful expressed sentiment within economic legal literature that European directives have gone far beyond what is necessary to ensure informational flow to the consumer, and have instead begun to shape the product on offer to the consumer (Haupt 2003), finds its echo in the ECJ judgment that the Unfair Contract Terms Directive represents too great an inroad into the private law autonomy of the member states (Bayerische Hypotheken und Wechselbank [1998]).

By the same token, some sections of the Commission may be dedicated to the formulation of a competition policy in line with the demands of the sovereign—in modern terms, ‘rational’ consumer—for market transparency. Others, however, may be concerned with industrial policies such as support for vulnerable industries that undermine the rational consumer. Equally, a scientific presence within committees seeking to ensure the health and safety of consumers may ensure that ‘rationality; is the guiding principle for the creation of standards to be applied to be applied to modes of production. Equally, however, a consumer or a Commission interest may result in the erection of new European cultural standards of production.

In short, and especially so where the added complicating interests of European integration and national coherence are added in to a European regulatory complex for the protection and support of the European consumer, a European debate is surely marked by the same dangers of conflict between rational (replacing formal) and material interests, lack of co-ordination and lack of legal steering capacity that were apparent at national level. Seen in this light, a major critique of legal literature on the nature and status of the European consumer might be its general disregard for the overall steering capacity of European law and regulation and its preparedness to take unreflective side with each particular nature character and role of the European consumer.

3. the commission consumer policy strategy (2002-6): the political character of the european consumer?
As noted, what must be seen as a highly contested period of re-materialisation of the European consumer has hardly begun, while its ultimate results remain indistinct. Accordingly, the claim that we have now entered a third period, heralding the evolution of a political conception of the European consumer, may appear to be premature. Nonetheless, the current commitment of the European Commission to a clear definition of ‘consumer policy’ that distils out considerations of the protection of health and safety to the general regulatory framework (Howells & Willhelmsson 2003) and locates the core of consumer policy in efforts to unite the forces of a diffuse consumer interest with the interests of the market, does herald a radical re-formulation of the state-consumer-market triad, whereby the state, once the primary champion of consumer interest, is (vitally) excluded from efforts to democratise the market.

A peculiar result of the supranational nature of the European Union and the lack of a European polity, the Commission’s commitment to ‘privatisation’ of consumer affairs (Howells & Wihelmsson 2003), both through the strengthening of industry established European standardisation bodies and through the release of framework consumer policy directives, is an undoubted and radical intensification of efforts to establish the character of the citizen consumer through the direct democratisation of the market. No longer should standards be imposed by political legislation. Instead, ‘partnership’ within the modes of production between industry, consumers and the executive (Commission oversight of the standardisation procedure and of standard-setting committees) will, if successful bring consumers into a relationship with the market.

With this, the political character of the Commission’s new consumer policy strategy is readily apparent as the character of ‘market-citizen-consumer’ steps up to represent diffuse consumer interests and takes precedence over (national) political citizens. The character of the ‘market-citizen-consumer’, might accordingly be argued to represent an apex within the evolution of a consumer who is designed to integrate functionally distinct sectors of society. In the manner of the citizen consumer, interaction between consumer interests groups and industry standard setting bodies should represent an advance beyond an informational model which places its regulatory faith in market transparency and provision of information to the consumer by the distribution network at the point of sale. Instead, consumers will themselves be pivotal in the matter of creating products by virtue of their presence within standardisation processes, thus democratising the market. However, with the development of the market-citizen-consumer any links to conventional paradigms of national citizenship or to the concept of the primacy of the national polity are rudely severed. Direct consumer action and not politically motivated and traditionally formulated regulation will serve the aims of consumer protection and societal reintegration.

iv. law and the consumer: a constructive summary

It is underlying theme of this paper that law cannot hope ever to furnish a fully coherent vision of the consumer. The breadth of legal fields which might impact upon the consumer, the complexities of the economic theory and practice which impact upon consumer law, the number of political-philosophical visions which shape the consumer: all are simply too great and lead to huge problems of co-ordination, cognition and the maintenance of neutrality within the law. Seen in this light, critiques of incomplete national and European efforts to secure the position of the consumer must be slightly tempered. To be sure, within legal science itself, a lack of reflection and/or a blind commitment to any one of a number of (extra-legal) constructions of the consumer might be considered to lack in academic rigour. Nonetheless, in the practical field of the application of consumer policy within the law immediate harms must be combated and social demands met within a framework of law, which is severely constrained in its efforts by problems of co-ordination and coherence.

 In other words, although it is far too much to hope that law could ever give shape to a consistent concept of the consumer, a practice of what might be termed ‘legal incrementalism’ that seeks constructively to address the position of the consumer within modern patters of consumption through individual interventions serves vital must itself seek to retain a degree of overall legal and social legitimacy. In this regard then, this paper seeks to conclude by summarising the 40 year long legal debate on the consumer with a prospective outlook. If a ‘modern’ law is to retain integrity in its incremental dealings with consumer and consumption, especially European consumers and consumption, it must take great care:

To maintain external integrity, as, within a confusion of consumer policy goals and legal external constructions of the consumer, it keeps faith with a modern reality that law must in some way be ‘a socially democratised law’, or serve an underlying structural aim of the maintenance of social integration and overall democratic steering capacity within complex societies.

To maintain internal integrity, as within a continuing battle between formal and material law, or between ‘rational’ and material law, demands for legal ‘neutrality’, or an ability to isolate law from particularist aims can only grow as the primary consolidator of social and cultural values, the national polity, disintegrates under the demands of a supranational and international demands for economic rationalisation. 

1. conflicting aims of consumer policy and the need for societal integration

‘The sovereign consumer’, the ‘citizen consumer’, the ‘rational consumer’ and the ‘market-citizen-consumer’, with all their concomitant satellites of the ‘nationally-embedded consumer’, the ‘culturally determined consumer’, the ‘informed consumer’ and the ‘confident consumer’, all entail, often radically opposed, consumer policy aims and underlying political philosophical or economic constructions of the consumer. Seen in this light, the law of consumer policy can find itself, often under a simple rubric of consumer protection, can find itself pursuing aims as diverse as consolidation of the national polity and the national entrepreneurial citizen, and, in the highly ambivalent case of the European market-citizen-consumer, the pursuit of a post-national polity, in which, absent the state (and, above all, the socially-consolidating nation state), isolated groups of consumer interests become the major motor for reconnection between the addressees of production and modes of production and redistribution (the ‘democratisation’ of the market).

Clearly, within this complex, law’s involvement with matters of production can lead it to stand in the eye of the storm of conflict between far wider political, economic and social constructions and visions of the ‘individual’; between the ‘national’ citizen who might attempt to engage in macro-political steering and societal/economic co-ordination, and the ‘European’ market-consumer-citizen, whose selective reconnection with, and embedding within, the market, represents no more than a selective micro-steering capacity, which can and does undermine the role of the national political citizen.

Now, it may be very difficult for law in such a complex, especially when it is faced with the task of combating an immediate harm such as, say, BSE, to circumvent such fundamental, yet often highly obscured, contradictions. Nonetheless, President Kennedy’s 1962 speech, as well as subsequent European imitators, does give us a hint of what role a modern law, with all its vocational dedication to the maintenance of overall democratic steering capacity should be playing within such conflicts. For all the complications of ‘freedom from (harm)’ or ‘freedom to (economically create)’ that a modern impulse to recognise and shape the consumer entails, the concept does highlight one very clear problem within post-industrial and increasingly post-national societies, functional differentiation.

The consumer debate, we are reminded (Offe 1981), is not simply a matter of combating immediate harm, but rather a far deeper issue of re-establishing connections between markets, politics and society. Equally, and moving on, such reconnection has become ever more urgent, as various functionally differentiated sections of society have escaped the confines of nation states and national economies (the market), whilst others (politics) seem unable to extend their steering capacities beyond national frontiers, whilst yet others (consumers) grow ever more diffuse and difficult to identify within a global arena. Ultimately, consumer policy and societal re-integration represents an effort to re-establish a global steering capacity over markets, a process of democratisation, the aim of which is to facilitate the re-embedding of economic production and redistribution within the society that it is supposed to serve.

Set against this background, law’s function within consumer should always also be abstracted from its simple regulatory role and reframed within its constitutive function of the global regulation of society. Consumer policy, and its pursuit by law, is also, simply stated, a constitutional task. The day-to-day acts of regulating the meat content within sausages, policing contract law terms, or of overseeing the presence of consumer interest groups within industry or regulatory committees on standardization must thus be constantly re-assessed in light of its support for or damage to social re-integration and integrity.

1.1. the collective versus the diffuse consumer interest

Perhaps one of the most decisions facing law, especially European law, within this constitutional landscape of consumer policy is thus the issue of whether ‘the consumer interest’ should be framed as a collective or a diffuse interest. The collective consumer interest, beloved of a national consumer debate, and supportive of notions of culturally defined patterns of consumption, would thus locate the power to pursue consumer interest within strong representative political bodies (the national polity), wielding regulatory powers of standard setting within the processes of production in order to give expression to such an interest. Meanwhile, the ‘problem’ of diversity and lack of coherence between the interests of individual consumers can also be normatively re-caste, to give us a legal category of the ‘diffuse consumer interest’ (Reich 1996), the protection of which must reside, in the absence of global political will, within formalised consumer ‘rights’ and the mediating civil society function of consumer interest groups in their direct political activity of overseeing the setting of standards:  democratisation by means of juridification and legal support for direct political action.

1.2. standard setting versus consumer choice

Equally, however, law must also tackle the thorny issue of whether consumer interests are best re-integrated within the market, either by means of direct intervention within processes of production, or means of information flow control within the distribution system and at the point of sale (v.Heyderbrand 1991). Alternatively, the issue is one of whether societal re-integration is best served by market transparency and a balance of contractual powers on the one hand, or, by direct intervention within the market, either through global political direction or privatised standard-setting, on the other.

2. procedural reflexive law: the paradigm of considered representation

As noted, law cannot hope to furnish a coherent consumer policy. It cannot hope to establish a coherent policy, which, say, locates a final consumer interest in a diffuse notion of selective consumer representation within a transparent market. What law can, nonetheless, seek to do—where it places individual decisions on consumer protection within a broader constitutional framework—is begin, at each decisional stage, to assess the impacts of its individual jurisprudence and regulation upon its ultimate constitutive goal of societal re-integration.

Ultimately, a sensitive modern law must cease to work with any substantive vision of the consumer. Instead, a procedurally reflexive law must commit itself to pursuit of the citizen consumer in its most abstract form. The issue is surely no longer one of whether law should seek to preserve its own formal rationality through the pursuit of paradigms of the sovereign consumer or should seek increased social validity through a materialisation impulse which, say, privileges through nationally-embedded consumer through the imposition of culturally standards of production; nor yet, is it one of whether law can shore up its own lacking social legitimacy through a marriage with ‘science’ and pursuit of the rational consumer. Rather, law’s constitutive role, its duty to—as far as it is able—maintain overall steering within a very complex society, surely requires it to review each and every simple operation of legal consumer policy from the criterion of whether it can be said, in the immediate context of application, to increase or decrease societal steering capacities.

Legal incrementalism, guided by a constant constitutional prescription, can seem obscure and unsatisfactory from a legal viewpoint conditioned by legal notions of coherence in argumentation and legal direction. At a practical level, however, it is probably already a guiding tent of a European Court of Justice that is no longer engaged in the activist task of creating the integrated market. The inconsistencies and incoherencies in recent ECJ jurisprudence from Keck [1991 to the Bayerische Hypotheken und Wechselbank [1998] can thus be read, not as an example of destructive result orientation within the Court of Justice (Weatherill 1994), but rather as a sensitive effort, within a complex and disputed European polity, to ascertain which levels (national or European) and which forms of consumer policy (collective versus diffuse; standards versus choice) are best placed and when, in order to maintain overall societal integration within Europe.

‘Judge as headless chicken’, may initially seem a strange character in which to place all our faith that law might be able to maintain its own integrity within an on-going debate on consumer policy. Nonetheless, the currently highly incrementalist Justices of the European Court do seem to come closest to a model of legal thinking, which locates the internal integrity of law, not in formal or substantive paradigms, but in the maintenance of the law’s ability to ensure its own neutrality at a time of highly contested political, philosophical and economic thought, and still serve, through the sensitive reflexive treatment of each individual case, a long-term constitutional goal of social consolidation. Consideration procedural representation by the law of a consumer interest, rather than legal pursuit of a substantive consumer interest must be the guiding philosophy of a modern legal consumer policy.
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� 	Perhaps one of the most impressive examples of such a legal role in the establishment of new forms of consumption, is the alteration of simple contractual forms of immediate exchange, to include the exchange of future hazards, thus creating the insurance market, and a notion of future consumption; a role that can be dated to around 1000 years BC (Arps 1965).


� 	In other words, a growing trend to differentiation within the law allowed a core of private law to maintain a myth of legal isolation from  political direction as interventionist impulses were seemingly self-contained and isolated within new forms of regulatory law.


� 	The historically high degree of intervention within the private insurance contract is perhaps one of the most striking indications of a lack of reflection within private law about the nature of the consumer. In certain economic areas, the demand for the interventionist pursuit of informational transparency through the direct regulation of the terms and conditions of a specific class of contracts was given clear recognition. Yet, this recognised challenge to the individuality of contracts never really resulted in an overall review of the underlying premises of a contract law dedicated to conceiving of contractual partners as individuals. 


� 	The debate and internal legal conflict on the materialisation of law is by no means a new one. Rather, the existence of materialisation tendencies form a major part of Weber’s analysis of legal systems (1969). However, the simmering long term underlying conflict between lawyers committed to an isolation of the law from all immediate political or social direction (formalists) and lawyers concerned to adapt law to the demands for social justice prevalent within modern societies (material readings of law) burst into life in the post war years with the development of ‘critical legal movements’, most particularly within the United States and Germany (an overview of varying positions may be found in, Schauer (1988); Kennnedy (1986); Unger (1976).  


� 	With particular regard to insurance markets, (Angerer 1985).


� 	An unparalleled exception is provided by Kleinhenz (1978).


� 	Or, indeed with its own construction of consumer contracts (Joerges 1981: 40).


� 	The ‘definition of consumer interest’ of course lies at the core of regulatory debates on the consumer. As noted (Offe 1981), consumer interest, even within a functionally differentiated society, is inherently diffuse: while industry and the market have a clear unitary interest in self-reproduction, consumers may have diverging interests, after all, many consumers are also producers. Nonetheless, where the aim is to rise above the individualising nature of the sovereign consumer, to enable intervention, some form of ‘collective consumer interest’ must be found (Reich 1996). Within a post war period, then, ‘collectivity’, was provided by the integrative cultural and social characteristics of the national polity and effected by national legislative action.


� 	To resurrect the arguments of Offe (1980).


� 	Alternatively, is the law merely a matter of the promotion of the political preferences of the judiciary (Kennedy 1986)?


� 	Although, Sachverband [1987] would seem to be a clear example of formalist thinking.


� 	The case, involving the sale of goods by a supermarket below cost price raised themes of market manipulation of European law that have dogged the whole of the integration process. The inability of law to be able to identify a rational test that would both restrict industry misbehaviour and enable competition, however, is also readily demonstrated by the case. The distinction between product process regulation and product selling regulation is of itself fragile (especially if transferred to the field of services where the selling arrangement might be argued to form a part of the product) and also seem to contradict some earlier ECJ jurisprudence, for example, cases stating that governments could not support schemed which would urge consumers to, say, ‘Buy British’. 


� 	The basic tenet of ECJ jurisprudence was that all national standards and regulatory provisions should be recognised by other national authorities as being equivalent in nature.


� 	In this regard, Community law faith in the ‘precautionary principle’ which demands that where the risks entailed within a particular production process or product cannot be ascertained scientifically, regulation should proceed on the assumption that harm would be caused, provides ample scope for the reintroduction of ‘non-rational’ cultural or social interests (a European rejection of genetically-modified foodstuffs) within the regulatory complex. 
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